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Court Decisions
Alimony & Maintenance

No Bright-Line Rule for Alimony
Based on Duration of Marriage
here is no bright-line rule based on the length of a
couple’s marriage when it comes to determining
the type of alimony to be awarded in their divorce,
a unanimous New Jersey Supreme Court made clear
July 29 (Gnall v. Gnall, 2015 BL 241740, N.J., No.
A-52-13 (073321), 7/29/15).
Finding that in this case, the appellate division had
inadvertently created a rule for distinguishing between
short- and long-term marriages with respect to permanent alimony awards, the court emphasized that the duration of a marriage is just one of the 13 statutory factors to be weighed in considering a spouse’s entitlement
to support and the nature of that award.

T

Center of Storm. In an amicus curiae brief to the
court, the New Jersey State Bar Association had urged
that the appellate division’s decision—which it contended did not create a bright-line rule—be affirmed.
One of the attorneys on the brief, Brian M. Schwartz,
told Bloomberg BNA in an Aug. 3 e-mail that the appellate division statement at the ‘‘center of the storm [ ]
which many of my colleagues—and, apparently, the Supreme Court as well,’’ deemed to be a bright-line rule
was counted by its declaration in the same paragraph
that ‘‘there is no formulaic link between the length of a
marriage and an award of alimony.’’
‘‘Had the appellate panel intended to create a bright
line rule, the matter would have been reversed for entry
of a permanent alimony award consistent with the opinion; that did not occur,’’ he pointed out.
‘‘I believe the Supreme Court, instead of ‘reversing’
the Appellate Division, could have just as easily adopted
the opinion of the Appellate Division, with the comment
that the Appellate Division opinion did not create a
bright line rule but, if some read it that way, the Supreme Court would clarify that no such bright line rule
exists or is appropriate,’’ Schwartz said, adding that
‘‘[e]ssentially, that is what the Supreme Court did anyway.’’
Four Types. Four separate types of ‘‘final award’’ alimony are recognized in New Jersey: permanent, rehabilitative, limited duration, and reimbursement. This
case involved two of them—permanent and limited duration.
New Jersey case law explains that the purpose of permanent alimony is to allow the dependent spouse to retain the marital standard of living. See Crews v. Crews,
751 A.2d 524, 26 FLR 1398 (N.J. 2000).
Limited duration alimony, on the other hand, was
created to address an obligee’s post-divorce needs following a ‘‘short-term marriage where permanent or rehabilitative alimony would be inappropriate or inappliFAMILY LAW REPORTER
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cable but where, nonetheless, economic assistance for a
limited period of time would be just.’’ Cox. v. Cox, 762
A.2d 1040, 27 FLR 1089 (N.J. Super. Ct. App. Div. 2000).
The parties here were married for almost 15 years
when the wife filed for divorce in 2008. At the time of
their marriage in 1993, she had a bachelor’s degree in
electrical engineering and a master’s degree in computer science, and was working as a computer programmer on the foreign exchange sales desk at Goldman Sachs in New York City.
In 1999, the parties decided that the wife would stay
home full-time to care for their three children. The husband then became the sole wager earner of the family.
At the time of their divorce, he was making $1.8 million
annually as the chief financial officer of Deutsche
Bank’s U.S. finance division.
At the divorce trial, expert witnesses testified that if
she updated her skills, the wife could pursue a postdivorce career in the computer field and earn between
$61,000 and $94,000 per year.
The trial court noted the 13 factors set out in the alimony statute, N.J. Stat. Ann. 2A:34-23(b). It found that
although the marriage was just under 15 years, the case
required limited duration—rather than permanent—
alimony.
In so ruling, it reasoned that the parties were relatively young (both were 42), with at least 23 career
years before them, both were well educated, in good
health, and were either employed or employable at
good salaries.
Observing that the marriage ‘‘certainly was not shortterm, but neither [was it] a twenty-five to thirty-year
marriage,’’ it said that the parties ‘‘were not married
long enough’’ for the husband to be held responsible for
the wife’s ability to maintain the marital lifestyle.
The court awarded the wife alimony of $18,000 per
month until the parties’ youngest child reached the age
of majority in September 2021.

‘‘We Do Not Hesitate ...’’ The Appellate Division reversed the award of limited duration alimony and remanded.
Concluding that the trial court had focused on
§ 2A:34-23(b)’s duration of marriage factor and did not
sufficiently consider the other 12, it also found that the
judge failed to consider the wife’s likely inability to
maintain the marital standard of living after the divorce.
While saying that ‘‘[w]e do not intend to draw specific lines delineating ‘short-term’ and ‘long-term’ marriages,’’ the appeals court stated that:
we do not hesitate to declare [that] a fifteen-year marriage
is not short-term, a conclusion which precludes consideration of an award of limited duration alimony.

74 A.3d 58 (N.J. Super. Ct. App. Div. 2013). The supreme court granted the husband’s petition for certification.
BNA
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Inadvertent Rule. Agreeing with the appellate court
that the trial judge had failed to weigh all of the § 2A:3423(b) factors, Justice Faustino J. Fernandez-Vina said,
however, that in reversing the alimony order, it had ‘‘inadvertently created a bright-line rule requiring an
award of permanent alimony’’ for 15-year marriages,
‘‘which is contrary to the legislative intent underlying’’
that statute.
He acknowledged the court’s comment that it did not
intend to draw specific lines delineating short- and
long-term marriages, but found that ‘‘a fair reading of
the opinion may lead to such a conclusion.’’
‘‘By not clarifying that the statement reflected only
the fifteen-year marriage in this case, the Appellate Division made a generally applicable declaration,’’
Fernandez-Vina explained, adding that ‘‘[m]oreover,
we note that the final clause of [its statement] affirms
that the ‘not short-term’ nature of a fifteen-year marriage mandates that it cannot be considered for limited
duration alimony.’’
Duration Is Only One Factor. Such a holding, he said,
‘‘removes the other twelve factors from consideration
for alimony awards once a marriage reaches the fifteenyear mark. Our cases have consistently held that all
thirteen factors must be considered and given due
weight, and the duration of marriage is only one factor
to be considered.’’
Going on to find that the trial court had ‘‘in effect, determined that permanent alimony awards are reserved
solely for long-term marriages of twenty-five years or
more,’’ Fernandez-Vina said that ‘‘[n]o per se rule exists indicating that permanent alimony is unwarranted
unless the twenty-fifth year anniversary is reached.’’
Thus holding that it had improperly weighed duration over the other statutorily defined factors in determining that a long-term marriage must be 25 years or
more, he reversed and remanded to the trial court for
new findings and a new determination of the husband’s
alimony obligation.
Chief Justice Stuart Rabner concurred, along with
Justices Jaynee LaVecchia, Barry T. Albin, Anne M. Patterson, Lee A. Solomon, and Judge Mary Catherine Cuff
(temporarily assigned).
Donald P. Jacobs and Barry L. Baime, of Budd
Larner, Short Hills, N.J., appeared for the husband.
Dale Elizabeth Console, Kingston, N.J., argued for the
wife.
Full text at http://www.bloomberglaw.com/public/
document/Gnall_v_Gnall_No_A52_September_Term_
2013_2015_BL_241740_NJ_July_2

Grandparents’ Rights

Grandmother Lacks Standing To
Seek Visitation After Child’s Adoption
child’s adoption by a maternal aunt and her husband extinguished the child’s paternal grandmother’s standing to seek grandparent visitation, the
Utah Court of Appeals held July 30 (Lindsay v. Walker,
2015 BL 244015, Utah Ct. App., No. 20140091-CA,
7/30/15).
The adoption vested parental rights in the adopters
and necessarily terminated the parental rights of the

A
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grandmother’s son, who had died—with his rights
intact—prior to the adoption proceeding, the court explained, saying that the termination of his rights meant
that the grandmother could not meet the visitation statute’s definition of ‘‘grandparent.’’
It added that this case did not fall within the narrow
statutory circumstance in which grandparent visitation
rights survive a child’s adoption—which is limited to
stepparent adoption cases.
In 2006, Winsome Grant filed a paternity action naming Tina Lindsay’s son Bo as the father of her sixmonth-old child, O.G. Even though the mother and Bo
stipulated to a temporary order giving him visitation
rights, he apparently had trouble exercising them due
to her intransigence as well as that of her parents (the
Grants).
According to Lindsay, the mother ‘‘signed over’’ her
rights to O.G. to the Grants in mid-2007 and moved to
New Zealand. The Grants then sent O.G. there to live
with her. Bo obtained a temporary custody order from
the district court but could not locate O.G. (At some
point, the mother and O.G. returned to the U.S.)
Bo died in June 2008, and the court dismissed the paternity case. At that time, Lindsay allegedly informed
the mother’s attorney that she wanted formal grandparent visitation rights to O.G. She said the attorney told
her that the Grants had no problem with her seeing
O.G., that he had the authority to set up visitation for
her, and that he would call her to iron out the details.
Lindsay said because of this conversation, she did not
file a petition for grandparent visitation. However,
when she contacted the attorney to solidify the arrangements, she discovered that O.G. had been adopted by
the mother’s sister and brother-in-law (the Walkers).
Lindsay petitioned for grandparent visitation under
Utah Code § 30-5-2 after they refused to allow her to see
O.G.
The district court dismissed the petition. Concluding
that the Walkers’ adoption of O.G. cut off any visitation
rights Lindsay might have had under Utah law, it said
she lacked standing to seek visitation after the adoption.
Lindsay appealed, arguing that she remained the
grandmother of O.G. because O.G.’s father was her son
and his ‘‘parental rights were not terminated before he
passed away.’’ She also contend that her standing to
seek grandparent visitation survived O.G.’s adoption
because the mother’s relatives, not strangers, adopted
O.G.

Adoption, Not Death, Controls. At the outset, Judge
John A. Pearce, joined by Judges Michele M. Christiansen and Kate A. Toomey, agreed that for the purpose of statutory grandparent visitation, Lindsay’s ‘‘legal status as O.G.’s grandparent survives Father’s
death.’’
(Among the factors set out in § 30-5-2(2)(e) as relevant in determining a visitation petition is that ‘‘the petitioner’s child, who is a parent of the grandchild, has
died.’’)
Pearce pointed out, however, that her petition was
not dismissed because of the father’s death but because
the Walkers had adopted O.G.
Noting that a prior version of the grandparent visitation statute created a presumption that adoption terminates the grandparents’ right to visitation (rebuttable by
evidence that they had an established relationship with
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the child and that its continuation was in the child’s best
interest), he observed that it also provided that the presumption did not affect court-ordered visitation rights
in stepparent adoption cases.
However, Pearce said, in 2002 lawmakers eliminated
the presumption and replaced it with the provision at issue in this case (§ 30-5-2(3)):
The adoption of a grandchild by the grandchild’s stepparent does not diminish or alter visitation rights previously ordered under this section.

Two Conditions. ‘‘This plain statutory language reveals that the Legislature has considered the effect of
adoption on grandparent visitation rights and decided
that grandparent visitation can survive the grandchild’s
adoption only when (1) the grandchild’s stepparent
adopts the child and (2) the visitation was ordered prior
to the adoption. Neither of these conditions exists
here,’’ he pointed out.
Pearce noted that O.G.’s adoption also resulted in
Lindsay’s inability to meet the statutory definition of a
grandparent: ‘‘a person whose child, either by blood,
marriage or adoption, is the parent of the grandchild.’’
§ 30-5-1(3). Because of the adoption, he explained,
Lindsay’s son was no longer O.G.’s legal parent when
she filed the visitation petition.
In arguing that notwithstanding the adoption, she
possessed standing to seek visitation, Lindsay relied on
Kasper v. Nordfelt, 815 P.2d 747, 17 FLR 1490 (Utah Ct.
App. 1991). In particular, she focused on its statement
that grandparents may not seek visitation ‘‘where the
rights of natural parents are terminated and the grandchildren are adopted by nonrelatives.’’ Id. at 750.
Inverse Reasoning. Pearce found that ‘‘[r]easoning inversely, Lindsay argues that she may seek visitation because [Bo’s] parental rights were never terminated because he died before the adoption occurred and O.G.
was adopted by relatives.’’
Asserting that her reliance on Kasper was misplaced,
he noted that it was decided under an earlier version of
§ 30-5-2 that did not expressly acknowledge the effect
of adoption on grandparent visitation rights.
‘‘Kasper does not stand for the proposition Lindsay
claims it does,’’ Pearce said, explaining that it ‘‘identified a set of circumstances wherein grandparent visitation is not available, but [ ] did not hold that the inverse
is true, i.e., that outside that set of circumstances, visitation is available.’’
‘‘Indeed,’’ he added, ‘‘Kasper did not consider
whether the statute applies differently to relatives than
to strangers.’’
Avenue Is Closed. Finding that the ‘‘current version of
the statute forecloses the avenue that Lindsay claims
Kasper opened to grandparents of adopted children,’’
Pearce was also not swayed by her reliance on the fact
that, despite O.G.’s adoption, the Grants retained their
grandparental status and the mother assumed the status of an adoptive aunt—an arrangement she argued
was distinguishable from the anonymous/confidential
adoption in Kasper.
‘‘We recognize that from Lindsay’s perspective, the
result the statute dictates appears manifestly unfair;
that she alone among the litigants finds herself excluded from O.G.’s life without a legal path to restore
her relationship with a child she adores,’’ he said.
FAMILY LAW REPORTER
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‘‘And indeed, the Utah Legislature could have drawn
the line that Lindsay advocates and created a statutory
framework that would permit grandparent visitation
rights to survive when a family member other than a
stepparent adopts. But,’’ Pearce explained, ‘‘the Legislature did not.’’
Saying that his responsibility was ‘‘not to redefine the
line based upon competing considerations (even when
those considerations may be compelling) but to interpret the statute as written,’’ Pearce affirmed the finding
that Lindsay lacked standing to seek grandparent visitation rights.
Lindsay was represented by Rick Sorensen, of
Hawkins & Sorensen, Salt Lake City. Terry L. Hutchinson, St. George, Utah, appeared for the Grants and
Walkers. Winsome Grant’s attorney was represented by
Nathan S. Shill, of Heritage Law Office, Orem, Utah.
Full text at http://www.bloomberglaw.com/public/
document/TINA_LINDSAY_Petitioner_and_Appellant_
v_BRETT_WALKER_SACHA_WALKER

Aliens & Citizenship

Private Dependency Petition Fails For
Teenage Illegal Immigrant Seeking SIJS
private dependency petition filed on behalf of a 17year-old illegal immigrant from Guatemala was
properly denied where he was being well cared for
by a relative, Florida’s Fourth District Court of Appeal
ruled July 22 (O.I.C.L. v. Department of Children and
Families, 2015 BL 233395, Fla. Dist. Ct. App., No. 4D1553, 7/22/15).
Opening the door on the case’s wider implications,
the court found that the true purpose of the petition was
to enable the child to meet the federal requirements for
a Special Immigration Juvenile Status visa, which mandate that: (1) he had been adjudicated dependent, and
(2) the dependency court found it would not be in his
best interest to be returned to his country of origin.
This led the court to discuss the misuse of private petitions in such cases, as well as the absence of any requirement for temporal proximity between the alleged
dependency grounds and the filing of the petition. It set
out guidance for the proper handling of these private
petition dependency cases.

A

Life-Threatening Risks. In a July 30 e-mail to
Bloomberg BNA, Miami immigration attorney Michael
G. Murray said that this case ‘‘is really heartbreaking in
terms of cutting off potential relief to minors who entered the U.S. without documents.’’
Murray stated that ‘‘[d]espite the lack of temporal
guidelines given in the statute as to proximity of abandonment, neglect, or abuse to the date the dependency
petition is filed, the Court should have given more attention to the fact that this child, like many similarly
situated children, traveled to the U.S. without the supervision of parents.’’
‘‘Based on the life-threatening risks inherent in these
journeys, the very fact that the parent(s) failed to prevent such journey from taking place is strong evidence
of abandonment and/or neglect, which should have satisfied the Court’s requirement for temporal proximity,’’
Murray asserted.
BNA
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The child in this case, O.I.C.L., was picked up by federal officials while trying to illegally entered the U.S.
from Guatemala. With his mother’s permission, he was
released to an uncle in Florida during the pendency of
his immigration case.
Less than 10 months later—about two months before
O.I.C.L.’s 18th birthday—a private petition for adjudication of dependency was filed on his behalf, alleging that
he had been ‘‘abandoned’’ and had no ‘‘parent or legal
custodian capable of providing supervision and care.’’
Fla. Stat. 39.01(15)(a), (e).
The petition stated that: O.I.C.L.’s father abandoned
him before birth; he had been neglected since age 12
because his mother could not provide him with necessities; he was ‘‘kicked out’’ of her house at age 17 because
there was not enough food or water; and he was ‘‘forced
to drop out of school after the sixth grade [ ] to work in
the fields to earn money for the family.’’
The trial court denied the petition following an evidentiary hearing, finding that O.I.C.L. did not qualify as
dependent and was being well-cared-for by his uncle,
against whom no allegations of abandonment, abuse or
neglect had been made. O.I.C.L. appealed.

SIJS Visa. Affirming the trial court, Judge Mark W.
Klingensmith said it correctly found that the uncle’s
presence and care for O.I.C.L. meant that the circumstances did not meet the definition of abandonment
necessary for an adjudication of dependency under
§ 39.01.
However, Klingensmith did not stop there. ‘‘Clearly
the purpose of this proceeding,’’ he observed, ‘‘was to
assist the Child in securing a Special Immigration Juvenile Status (‘SIJS’) visa that would enable him to apply
for lawful permanent residency (a green card) and secure a path to possible citizenship.’’ See 8 U.S.C.
§ 1101(a)(27)(J).
Common Petitions. To take advantage of this federal
statute, he noted that private dependency petitions are
often filed that ‘‘usually allege’’ the child has been
abandoned, abused or neglected in their home country
and ‘‘routinely allege’’ that the child is at substantial
risk of abandonment, abuse or neglect if returned there.
It is also ‘‘standard fare’’ for these petitions to allege
that there is no parent or legal custodian capable of caring for the child, thus providing another basis for a dependency finding, Klingensmith said.
He reported that ‘‘[t]hese types of petition have become increasingly common [and] routinely share the
following common elements:’’
the child is about to turn eighteen years old; the [Florida]
Department of Children and Families (‘DCF’) neither supports nor opposes the child’s petition; the child agrees not
to seek any services from the State; one or more of the
child’s parents sign consent forms agreeing to entry of a dependency order; no testimony is presented to the court opposing the petition; and DCF files no briefs in any subsequent appeal.

Adding that the ‘‘predominate question’’ presented in
these private petition cases—whether the alien child is
dependent under the definition set out in § 39.01—is
‘‘almost never subjected to a true adversarial proceeding in any manner whatsoever,’’ Klingensmith determined that, ‘‘[a]t their core,’’ these petitions ‘‘are ‘‘probably best described as ‘merely an unopposed request
for the assistance of the court’ [ ] for entry of orders to
help a child obtain legal immigration status.’’
8-4-15

Vexing Issue. He noted ‘‘another vexing issue’’—
whether a dependency adjudication can be based on alleged abuse or neglect occurring at any time, even if remote to the petition’s filing.
Acknowledging that Florida’s statutory definition of a
dependent child does not require that the alleged abuse
or neglect occur within a specific period prior to the filing, Klingensmith observed that, ‘‘if applied literally,’’
the statute would permit the adjudication of a 17-yearold based on an isolated incident of abuse inflicted at
the age of two by a long deceased parent.
To find a child dependent under such circumstances
‘‘would stretch [the statute] far beyond any reasonable
limit[.] We do not believe that the legislature intended
for section 39.01(15)(a) to be read and applied in such
an expansive way that would provide for such an absurd result,’’ he asserted.
Poverty Is Insufficient. ‘‘Further, a child living in conditions of poverty, in and of itself, is insufficient to sustain a finding of either abandonment or neglect,’’ Klingensmith added.
Thus, he said, ‘‘living in conditions of the kind routinely found in many lesser-developed countries where
parents are financially unable to support a child, including but not limited to situations such as dropping out of
school at an early age, working fields for income to support a family, infrequent receipt of new clothes or
shoes, and limited access to electricity or other utilities
of any kind are, without more, insufficient to support a
finding of dependency unless substantial, competent
evidence supports a finding that the parents were financially able but refused to provide support thereby
‘evinc[ing] a willful rejection of parental obligations,’ or
that financial or relief services were offered to the parents and rejected.’’
Guidance for Future. Recognizing that ‘‘courts are
likely to continue to encounter more of these cases in
the future,’’ Klingensmith saw fit to provide guidance
on their proper handling. He instructed that when
evaluating the facts supporting private dependency petitions, courts should consider:
(1) the nature, severity and frequency of the abuse, neglect
or abandonment; (2) the time that has elapsed between the
abuse, neglect or abandonment and the filing of the petition; (3) whether the child is presently at a continued, but
not necessarily imminent, risk of harm before turning eighteen years old; (4) the availability of a caregiver capable of
providing both supervision and care; and (5) any other relevant factors unique to the particular case.

Also recognizing that a dependency determination
should be made independent of the child’s motive for
seeking that status, Klingensmith explained that ‘‘[i]n
other words, a child who meets the requirements for dependency is entitled under law to claim preferred immigration status.’’
However, he complained, ‘‘judicial resources are too
often being misused to obtain dependency orders for
minors who are neither abused, neglected or abandoned [but who] want preferential immigration treatment without having to comply with the requirements
of the customary legal immigration process.’’

Ripe for Misuse. With no clear direction from the legislature and courts, Klingensmith found that the laws
present ‘‘a situation ripe for potential misuse. While this
court is sympathetic to the plight of alien minors seek-
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ing the opportunity for a better life in the United States,
the role of the trial judge is not to set immigration
policy or decide whether, as a humanitarian gesture,
any particular alien minor should be permitted to stay
in the United States.’’
He cautioned trial courts that these one-sided private
petitions, ‘‘should be considered carefully and not simply decided for the sake of expediency or sympathy. [ ]
A trial court would be derelict in its duty as fact-finder
if it were to blithely accept a petitioner’s unilateral presentation without any critical review.’’
Also warning courts not to turn ‘‘a blind eye to inconsistencies [ ] or to situations that seem to defy logic or
common sense such as conveniently-timed admissions
by parents to inflicting abuse, neglect or abandonment
upon their child,’’ Klingensmith observed that this ‘‘is
especially true when such admissions lack any real
threat of consequences for the person making those
averments.’’
Lastly, he admonished courts to avoid ‘‘being nothing
more than a ‘rubber-stamp’ by routinely granting
these’’ petitions. Chief Judge Cory J. Ciklin concurred.
Judge Alan O. Forst dissented.
Finding that O.I.C.L.’s petition presented a prima facie case of dependency because it is unclear whether
the uncle is his ‘‘legal custodian’’ as required by
§ 39.01(15)(e), Forst said the ‘‘proper course of action is
either a reversal or, at least, a remand’’ to address this
issue.
O.I.C.L. was represented by Jan Peter Weiss, West
Palm Beach. DCF did not file a brief.
Full text at http://www.bloomberglaw.com/public/
document/OICL_v_Dept_of_Children__Families_No_
4D1553_2015_BL_233395_Fla_4t

Wills & Estates

Slayer Statute Doesn’t Bar Inheritance
By Murderer’s Family Under Victim’s Will
he daughter and grandchildren of Fontainebleau
hotel heir Ben Novack’s widow, who is incarcerated for arranging the murders of both Novack and
his mother, are not covered by the state’s Slayer Statute
and thus may inherit under his will, Florida’s Fourth
District of Appeal held July 29 (Fiel v. Hoffman, 2015
BL 241917, Fla. Dist. Ct. App., No. 4D14-1048, 7/29/15).
While rejecting the request of Novack’s cousins that
it extend the statute to bar his estate from passing to his
stepdaughter and step-grandchildren under his will, the
court did find merit in their claim that his wife might
have exercised undue influence on him in order for her
family to be included in his will, and it remanded for
further proceedings on that issue.

T

Murder-for-Hire. The common-law slayer rule arose
from the concept that a person should not be allowed to
benefit from their own wrongdoing. Florida codified the
rule in Fla. Stat. § 732.802, which provides:
A surviving person who unlawfully and intentionally kills or
participates in procuring the death of the decedent is not
entitled to any benefits under the [decedent’s] will or under
the Florida Probate Code, and the estate of the decedent
passes as if the killer had predeceased the decedent. Property appointed by the will of the decedent to or for the benFAMILY LAW REPORTER
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efit of the killer passes as if the killer had predeceased the
decedent.

In 2012, Narcy Novack was sentenced to life in prison
for orchestrating the murders of her husband Ben and
his mother. Narcy apparently engaged in the murderfor-hire scheme to ensure that she, her daughter from a
prior marriage, and her daughter’s two children would
inherit Ben’s fortune.
(Narcy’s daughter and grandsons were named as
beneficiaries in Ben’s will if his mother and Narcy did
not survive him. Specifically, the daughter would receive $150,000 and the residue of the estate would be
held in trust for the grandsons.)
After Narcy filed Ben’s will for probate, the trial court
determined that Florida’s Slayer Statute barred her
from participating in his estate and required that she be
treated as having predeceased him. This left her daughter and grandsons as sole beneficiaries of the estate.

Cousins’ Claims. Ben’s cousins, Meredith and Lisa
Fiel, then petitioned to invalidate the will and to enforce
an earlier one in which he left the residue of his estate
to his mother if she survived him, and to them if she did
not. (She was killed three months before Ben.)
They charged that the will under probate, as well as
a prior will devising the residue of Ben’s estate to
Narcy, were the products of her undue influence. They
said that Narcy had used physical violence and death
threats against Ben to make him execute those wills.
The cousins also contended that the Slayer Statute
should be applied to prohibit Narcy’s daughter and
grandsons from sharing in Ben’s estate. This argument
was premised on the claim that Narcy could benefit
from the estate indirectly, as her daughter and grandsons could deposit money in her prison inmate account,
thus thwarting the statute’s intent.
In granting the estate’s motion to dismiss the cousins’
complaint, the court determined that while it alleged
undue influence by Narcy, it made no allegations that
her daughter and grandsons participated in any way.
It also determined that the Slayer Statute does not
prohibit the children of a murderer from inheriting, saying that § 732.802:
is clear and unambiguous and does not extend the prohibition of receipt of property or other benefits to anyone other
than the killer of the decedent.

The cousins appealed.

Impacts Only the Slayer. Judge Martha C. Warner,
joined by Judges Spencer D. Levine and Burton C. Conner, agreed with the trial court, as well as rulings from
the First, Second, and Third District Courts of Appeal,
that the Slayer Statute ‘‘is clear and unambiguous and
disinherits only the slayer, or anyone who participates
in the killing of the decedent, from any rights to the victim’s estate.’’
Warner rejected the cousins’ attempt to distinguish
the case law she cited on the ground that In re Estate of
Benson, 548 So.2d 775 (Fla. Dist. Ct. App. 1989), and its
progeny involved innocent family members related by
blood, whereas here the daughter and grandchildren
were related to the murderer and not to the victim.
Benson, she explained, did not turn on that factor,
but rather ‘‘relied on the plain language of the statute,
which by its terms excludes only those who actively
participate in procuring the death of the decedent.’’
BNA
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Likewise, Warner rebuffed the cousins’ reliance on
cases from other jurisdictions which concluded that
their respective state’s Slayer Statute precluded stepchildren from inheriting. Those cases (from Rhode Island, Indiana, and Illinois), she said, are distinguishable
because they dealt with statutes whose language differed from Florida’s statute and could be construed to
bar the slayer’s children from inheriting.

Sheer Speculation. Warner added that those decisions
‘‘also present a much stronger case that the slayer
would directly benefit from an inheritance by the slayer’s children.’’
‘‘In this case,’’ she said, ‘‘it is sheer speculation that
Narcy would obtain money from her daughter and
grandchildren, as it appears from the record that relations between them are significantly strained.’’
Reiterating that the ‘‘statute is clear,’’ Warner asserted that to interpret it to preclude Ben’s stepdaughter and step-grandchildren from recovering under his
will ‘‘would require us to add words to the statute,
something we cannot do.’’
‘‘If the Legislature deems as a public policy matter
that anyone inheriting through the slayer should be
barred from receiving any share of the victim’s estate, it
can amend the statute to accomplish that result,’’ she
stated.
Acted for Family’s Benefit. However, Warner agreed
with the cousins that their undue influence claim
should not have been dismissed (see § 732.5165).
Although they did not allege that Ben’s stepdaughter
and step-grandchildren participated in unduly influencing his will, their complaint stated a cause of action
based on undue influence, because they alleged that the
entire will was tainted by Narcy’s actions, and that bequests in favor of the stepdaughter and stepgrandchildren cannot be severed, Warner explained.
Finding that this case was not unlike Sun Bank/
Miami, N.A. v. Hogarth, 536 So.2d 263 (Fla. Dist. Ct.
App. 1988), she pointed out that, similar to Sun Bank,
‘‘the complaint in this case alleges that the actions of
Narcy were taken not only to benefit herself but also
her family. As such, the complaint states a cause of action,’’ Warner concluded, reversing the dismissal of the
count for revocation of the wills based on undue influence, and remanding.
Elliot B. Kula and W. Aaron Daniel, of Kula & Associates, P.A., Miami, and Peter A. Dyson, of Metnick,
Levy & Dyson, Delray Beach, appeared for the cousins.
The personal representative of Ben Novack’s estate and
other appellees were represented by Gary G. Rudolf, of
Rudolf & Hoffman, P.A., and by William G. Crawford,
Jr., of McDonald & Crawford, P.A. Both are from Fort
Lauderdale.
Full text at http://www.bloomberglaw.com/public/
document/Fiel_v_Hoffman_No_4D141048_2015_BL_
241917_Fla_4th_DCA_July_29_201

In Brief

Full text at http://www.bloomberglaw.com/public/
document/Olson_v_Superior_Court_of_Los_Angeles_
Cty_No_B258767_2015_BL_2444

Custody—Relocation Statute—Parent’s Petition in
Opposition—Mandatory Filing Deadline

Custody—Modification—Default Divorce Judgment—
Standing—Defaulting Parent
A parent has standing to seek modification of a custody order notwithstanding the fact that the order was
8-4-15

entered as a default judgment, the California Court of
Appeal, Second District, held July 30. The mother in
this case had not responded to the father’s divorce petition, but was present in the courtroom when the divorce
was granted in a default judgment. That judgment
awarded the parents joint legal custody and split physical custody of their children. Over a year later, the
mother petitioned to modify the custody arrangement.
The father appealed after the trial court rejected his
claim that it lacked jurisdiction to consider the petition.
He contended that the mother did not have standing to
request a change in the default judgment unless she
first obtained relief from it.
In rejecting the father’s argument that ‘‘this case
should be viewed as if it were any other civil dispute,’’
Justice Frances Rothschild was not swayed by his reasoning that because a defendant in a civil case who has
had a default judgment against her may not file pleadings or take further steps in the case while the judgment
remains in effect, the mother lacks standing to seek
modification of the custody arrangement ordered in the
default divorce judgment. ‘‘We disagree. The supervision of the custody of children is fundamentally different from other court functions,’’ she said, explaining
that the primary concern must be the well-being of the
child, not the preferences of the parties. ‘‘For this reason,’’ Rothschild added, ‘‘the court retains jurisdiction
of a divorce case in order to supervise issues such as
custody [and its] power to order modifications of custody for the benefit of children when circumstances
change must take precedence over the wishes of the
parents.’’ Pointing out that California’s Family Code
‘‘expressly authorizes parents to seek modifications,’’
she noted that nothing in the Code suggests that such
provisions do not apply in cases where the parents’ divorce was granted via default judgment. She acknowledged that the case law regarding custody disputes after default judgments ‘‘is sparse,’’ but determined that
the relevant cases ‘‘suggest that a default divorce judgment does not bar the defaulting parent from petitioning the court regarding custody.’’ Rothschild also rejected the father’s argument that if his position were adopted, the mother would not necessarily be barred from
obtaining modification of the custody arrangement because she could petition for relief from the default judgment. ‘‘[R]elief from the default is not what [the
mother] sought. She did not ask that the [divorce] be
set aside,’’ Rothschild observed. Justices Victoria G.
Chaney and Jeffrey W. Johnson concurred.
The father was represented by S. Roger Rombro, Melinda A. Manley, and Kelly A. Tufts, of Rombo & Associates, Manhattan Beach, Cal. There was no appearance
for either the respondent or the mother. (Olson v. Los
Angeles County Superior Court, 2015 BL 244490, Cal.
Ct. App., No. B258767, 7/30/15)

A divorced custodial mother must be allowed to relocate to Germany with her child, because the father’s petition opposing the move was untimely, the Tennessee
Court of Appeals held July 30. The mother’s attorney
sent a certified letter to the father on Dec. 27, 2013 (he
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received it on Dec. 28), stating her intent to return to
her native Germany with the child, and that ‘‘he may
file a petition in opposition to [the] proposed relocation
within thirty (30) days of receipt of this notice.’’ The pro
se father sent a letter to the attorney on Jan. 24, 2014,
opposing the relocation, and on Feb. 12, filed a petition
in opposition with the trial court. In denying the mother’s motion to dismiss his petition because it was not
filed within 30 days of receipt of her notice to relocate,
as required by Tenn. Code Ann. § 36-6-108(g), the trial
court said that the statutory deadline was an ‘‘unreasonable burden on a pro se petitioner.’’ It also found
that ‘‘it is unfair to require someone whose child is going to be taken forty-five hundred miles away only
thirty days in which to hire an attorney and file a pleading and pay them a huge retainer fee.’’ The mother appealed.
Reversing, Judge Richard H. Dinkins, joined by
Judges Frank G. Clements, Jr., and W. Neal McBrayer,
noted that the father waited almost a month after receiving the notice to respond to the mother’s attorney.
He also noted that it was not until after the mother filed
a petition to modify the father’s visitation schedule in
light of the relocation—in which she noted his failure to
file a timely petition in opposition—that he filed his petition, asking the court ‘‘to have sympathy due to me
not having the finical [sic] means for counsel or the understanding of the Tennessee laws.’’ Observing that the
facts here were similar to those in Rutherford v. Rutherford, 416 S.W.3d 845, 39 FLR 1308 (Tenn. Ct. App.
2013) (legislature intended statutory 30-day period for
petition in opposition to be mandatory), Dinkins asserted that, ‘‘[a]s in Rutherford, we are constrained to
hold that Father’s delay in filing the petition in opposition permits Mother to relocate. The language of [the
statute] is clear and mandatory. The record does not
support the court’s determination that it was an ‘unreasonable burden’ or ‘unfair’ to apply to 30-day time limit
to Father. Stating one’s opposition to a proposed move,
without more, is not in compliance with the statute and
is not sufficient to invoke the adjudicatory powers of
the court.’’ (In a footnote, Dinkins said that ‘‘[w]e are
not unmindful of the fact that Father was initially acting pro se in this matter; however, pro se litigants are
expected to adhere to the same rules as parties who
have counsel.’’)
The mother was represented by Amanda G. Crowell,
Lebanon, Tenn., and the father by Rayburn McGowan,
Jr., Nashville. (Buchanan v. Buchanan, Tenn. Ct. App.,
No. M2014-01247-COA-R3-CV, 7/30/15)
Full text at http://www.tsc.state.tn.us/sites/default/files/
buchanan_v._buchanan_14-01247_opinion_1.pdf

Interspousal Agreements—Pension Benefits—Federal
Railroad Retirement Act—Division
A divorced woman is not entitled to enforce the provisions of her decree-incorporated marital settlement
agreement that she claims distributed her ex-husband’s
railroad pension, the Illinois Appellate Court, Third District, held July 29. The couple’s 1998 agreement provided that the husband had the sole right to his Railroad
Retirement Board pension and that a Qualified Domestic Relations Order would be entered providing the wife
with $621 per month upon his retirement. The divorce
judgment incorporated the agreement but stated that
the wife would receive $621 per month in ‘‘spousal penFAMILY LAW REPORTER
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sion benefits’’ when she reached retirement age ‘‘without the necessity’’ of a QDRO. When the husband retired from the Union Pacific Railroad in 2011, the wife
petitioned for enforcement of the judgment and an order dividing his pension per the agreement. The husband testified that she was only eligible for $621 in divorced spouse annuity benefits under the railroad retirement plan, but not his Tier I or II pension benefits.
The wife testified that it was her intent in signing the
agreement that she receive $621 from his retirement
funds, presumably the Tier II pension. Finding the husband’s parol evidence more credible, the court denied
her petition. She appealed.
Justice Mary Kay O’Brien, joined by Justices William
E. Holdridge and Daniel L. Schmidt, noted that the record showed that the wife was not represented by counsel while negotiating the settlement agreement, did not
attend the proceeding where the judgment of dissolution modifying the agreement was entered, and was not
a party to the modification. Saying that the modification
was thus invalid and that the trial court erred in considering the husband’s parol evidence, O’Brien stressed,
however, that ‘‘we can affirm the trial court for any reason set forth in the record.’’ She pointed out that under
principles of federal preemption, ‘‘[f]ederal benefits, including railroad pensions and Social Security payments, may not be divided directly or used as an offset
in a marital property distribution.’’ Thus, she said, the
trial court was without authority to divide the husband’s
federal pension and was ‘‘compelled to align the parties’ marital settlement agreement with the federal requirements [ ]. The judgment of dissolution, while a
unilateral modification of the parties’ marital settlement
agreement, was consistent with the requirements of the
railroad pension. The specific changes the trial court
made in modifying the parties’ agreement were that
[the wife] would not be eligible for the divorced spouse
annuity until she reached full retirement age of 66 and
that she must be unmarried to remain eligible.’’ Pursuant to the Railroad Retirement Act, O’Brien explained,
these requirements must be met before she can receive
the annuity provided for in the divorce proceedings,
and the other portions of the husband’s railroad
pension—Tiers I and II—cannot be divided or used to
offset that property division. Thus, the trial court did
not err in denying her motion to enforce the agreement,
O’Brien concluded. (In re Frank (Pearson), 2015 BL
242359, Ill. App. Ct., No. 3-14-0292, 7/29/15)
Full text at http://www.bloomberglaw.com/public/
document/Frank_v_Frank_2015_IL_App_3d_140292_
Court_Opinion

Jurisdiction—Adjudicated Dependent Child—
Emergency Custody Petition—Pending Proceeding
A trial court did not err in dismissing an emergency
custody action filed by relatives of a child’s putative father where a dependency proceeding involving the
child was pending in juvenile court, the Indiana Court
of Appeals held July 29. After the nonmarital child had
been removed from her mother, she was adjudicated
dependent and placed in foster care with the goal of reunification with the (incarcerated) mother. The juvenile
court denied a motion filed by the putative father’s sister and her husband to intervene in the CHINS proceeding and have the child placed with them. They then filed
an emergency custody petition in the trial court alleging
BNA
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that the ‘‘child should not be forced to stay in foster
care while they are fully able to assume [her] care, custody, and control.’’ They alleged that the father (whose
paternity was never adjudicated) was then unable to
care for the child and did not object to their custody request. Noting that they had no legal connection to the
child ‘‘by either marriage or established paternity,’’ the
trial court also noted that they never appealed the denial of their motion to intervene in the CHINS case.
Saying that they could not bring the custody case as an
alternative to an appeal in that case, it ruled that they
‘‘do not have standing to bring this separate, conflicting
action.’’ They appealed.
Affirming, Judge Margret G. Robb, joined by Judges
Melissa S. May and Paul D. Mathias, said that the trial
court ‘‘had no jurisdiction to decide custody of [the
child] in this independent action because that jurisdiction rests exclusively with the juvenile court in [the]
CHINS proceeding.’’ She recognized that state law allows for a custody case to pend simultaneously with a
CHINS case under certain circumstances, but said that
this was not one of them. Explaining that the law vests
divorce and paternity courts with concurrent original
jurisdiction with a juvenile court for the purpose of
modify custody of the child, Robb noted that the parents here have never been married and that there is no
paternity action pending. (She also noted that the appellants lack standing to initiate a paternity action.) Because none of the exceptions to the juvenile court’s
statutory, exclusive original jurisdiction over custody
apply here, the trial court had no jurisdiction over the
independent custody action, she concluded.
The appellants were represented by Raymond P.
Dudlo, of Bamberger, Foreman, Oswald and Hahn,
Evansville, Ind. (In re M.B. (Choate v. Barnes), 2015 BL
245211, Ind. Ct. App., No. 65A04-1412-MI-607, 7/29/15)
Full text at http://www.bloomberglaw.com/public/
document/In_re_MB_No_65A041412MI607_2015_BL_
245211_Ind_Ct_App_July_29_2015

Marriage—Divorce—Newly Discovered Evidence—
Bigamy—Mutual Mistake
A trial court abused its discretion in denying a woman’s motion to set aside the divorce decree that terminated her 10-year ‘‘marriage,’’ where she claimed that
after it became final she discovered that the marriage
was void due her husband’s bigamy, the Ohio Court of
Appeals, First District, held July 22. The woman had obtained the divorce on the ground of incompatibility.
Two months later, she moved to vacate the decree in
light of the husband’s existing marriage to someone
else, arguing that she should have the opportunity to
terminate her marriage on the basis of this newly discovered evidence that he had defrauded her. The
husband—who indicated on the parties’ marriage license application that he had not been previously
married—acknowledged his prior marriage but said he
believed that it was ‘‘overturned’’ a week after it occurred. The woman appealed the denial of her Civ. R.
60(B)(2) motion.
Finding that subsection (B)(2) was not the ‘‘operable
provision’’ of the rule in this case, Judge Penelope R.
Cunningham, joined by Judge Russell J. Mock, pointed
out that the evidence of the husband’s bigamy (the public record of his existing marriage) was available when
the woman filed for divorce, ‘‘[a]nd with due diligence,
8-4-15

she could have discovered the bigamy in time to move
for a new trial.’’ However, recognizing that the woman
never looked for such evidence because the husband’s
marital status was not an issue in the divorce proceedings, Cunningham determined that the ‘‘operative
facts’’ she presented in support of her Rule 60(B)(2)
motion satisfied the condition of ‘‘mistake’’ as contemplated by subsection (B)(1) of the rule, where she ‘‘demonstrated that she filed for divorce [ ] under the misconception that she was legitimately married[.]’’ Saying
that the ‘‘mistake’’ issue ‘‘was necessarily a subpart of
her motion to vacate based on her recent discovery of
the bigamy,’’ Cunningham asserted that ‘‘the evidentiary basis for this issue was adduced before the trial
court, [the husband] had the opportunity to challenge it,
and this court may address it, even if [she] did not articulate it as such, unless we put form over substance,
in contradiction to the remedial purpose of Civ. R.
60(B).’’ Noting that at the divorce trial, both parties believed their marriage was valid, she said ‘‘[t]his evidence establishes that the mistake was a mutual mistake of material fact and, thus, a ground to vacate the
decree of divorce.’’ Judge R. Patrick DeWine dissented,
arguing that the majority ‘‘exceeds the appropriate limits of appellate review by choosing to upset a final judgment on a ground that was not raised below and that
finds only tenuous support in the record.’’
The woman was represented by Alfred Wm. Schneble
III, of Phillips Law Firm, and the husband by Michael J.
O’Connor, of O’Connor Mikita & Davidson LLC. Both
are from Cincinnati. (Carnes v. Carnes, 2015 BL
233324, Ohio Ct. App., No. C-140520, 7/22/15)
Full text at http://www.bloomberglaw.com/public/
document/Carnes_v_Carnes_2015Ohio2925_App_1st_
Dist_2015_Court_Opinion

Visitation—Enforcement—Children’s Refusal—
Parental Discipline—Court’s Specific Measures
A trial court abused its discretion in ordering a divorcing couple to impose specific punishment on their
children if they refused to comply with its visitation
schedule, the Maine Supreme Judicial Court held July
30. At trial, the guardian ad litem for the parties’ children had noted that while the father could be harsh and
blunt with them, the mother did not have ‘‘discipline
standards where she can set a course of action and
[have] the children follow it.’’ In its divorce decree, the
trial court acknowledged the ‘‘unusual degree of conflict and strife between the parties,’’ as well as the resistance of the children to visiting with their father. After
awarding primary residence of the children to the
mother and setting out a detailed visitation schedule,
the court ordered that ‘‘[w]hen any of the children are
scheduled to be with a parent and they refuse to be with
that parent, the other parent shall require the refusing
child to stay in his or her bedroom, and they may not
have access to the Internet, telephone, text messaging,
television, or video games during such time. Neither
party shall dramatize the imposition of this consequence of a child’s choice.’’ The mother appealed, arguing that this violated her fundamental right to parent
her children.
In an opinion by Justice Andrew M. Mead, joined by
Justices Ellen A. Gorman, Joseph M. Jabar, and Jeffrey
L. Hjelm, the court said that ‘‘we need not reach this
constitutional question because we conclude that the

COPYRIGHT 姝 2015 BY THE BUREAU OF NATIONAL AFFAIRS, INC.

FLR

ISSN 0148-7922

COURT DECISIONS

(Vol. 41, No. 37)

court’s attempt to fashion a creative solution to this
challenge exceeded the bounds of the court’s discretion
in this portion of its judgment.’’ It cannot be said, Mead
explained, that ‘‘that the court made choices within the
bounds of reasonableness when it ordered the parties to
discipline their children in such a very specific and inflexible fashion upon the occurrence of particular future events with no discretion left to the parents in this
case. Although we acknowledge the challenging nature
of the problem the court was attempting to address, we
must conclude that the court’s rigid order of isolation
constitutes an abuse of discretion that we now vacate.’’
The mother was represented by Elizabeth J. Scheffee,
of Givertz, Scheffee & Lavoie, PA, Portland, and the father by Kenneth P. Altshuler, of Childs, Rundlett, Fifield
& Altshuler, LLC, Portland. (Violette v. Violette, 2015
BL 243793, Me., No. Ken-14-286, 7/30/15)
Full text at http://www.bloomberglaw.com/public/
document/Violette_v_Mead_2015_ME_97_Court_
Opinion

Wills & Estates—Trust Beneficiary—‘‘Issue’’—Out-ofState Adult Adoption
The fact that a parent-child relationship created in
another jurisdiction may encompass different rights
and duties from those attaching to such a relationship
in California does not mean that it is not entitled to recognition, the California Court of Appeal, Sixth District,
said July 30, in reversing a probate court’s ruling that a
California trust would not recognize an adult man adopted in Texas by the trust’s income beneficiary as her
‘‘issue.’’ Mary Sanders was 26 years old when, in 1975,
her mother executed a will in California placing most of
her separate property in a trust and naming Mary as the
income beneficiary. It provided that upon Mary’s death,
her ‘‘issue’’—defined as including ‘‘adopted children’’—
would receive the trust assets. In 2013 Mary, who lives
in Texas, adopted a friend’s adult son in a Texas adoption proceeding. In 2014 Mary, as cotrustee of the trust,
filed a petition in a California probate court seeking a
determination that her adopted son was the successor
beneficiary under the trust. Concluding that he did not
fall within the trust’s definition of ‘‘issue’’ because he
had been adopted as an adult under Texas law, the
court said that a Texas parent-child relationship did not
encompass the same rights and duties as a California
parent-child relationship. Mary appealed.
Reversing, Justice Nathan D. Mihara explained that
‘‘[i]f the law of the state in which the adoption took
places provides [as Texas law does] that the adoption
creates a parent-child relationship ‘for all purposes,’ the
adopted person acquires the same status as a biological
child. The mere fact that a sister state where the adoption took place does not impose the same mutual rights
and duties in parent-child relationships as California
does is irrelevant unless the sister state define the adoptive parent-child relationship differently from the biological parent-child relationship,’’ he said, adding that
‘‘California cannot devalue a parent-child relationship
simply because it was created, whether by biology or
adoption, in a sister state that imposes different rights
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and duties as part of parent-child relationships subject
to its jurisdiction. Those policy choices do not alter the
status of the relationship.’’ Finding that the Texas adoption created a parent-child relationship between the
adoptee and Mary, Mihara emphasized that her mother’s 1975 will expressly included ‘‘adopted children’’
within its definition of ‘‘issue.’’ Thus concluding that
the adoptee qualifies as Mary’s issue, Mihara remanded
with directions to grant her petition. Justices Patricia
Bamattre-Manoukian and Adrienne M. Grover concurred.
Mary Sanders was represented by Susan Wallace.
Lisa J. Frisella, San Diego, and Mara Christine Allard,
Carlsbad, appeared for the respondent. (Sanders v. Yanez, 2015 BL 244528, Cal. Ct. App., No. H041578,
7/30/15)
Full text at http://www.bloomberglaw.com/public/
document/Sanders_v_Yanez_No_H041578_2015_BL_
244528_Cal_App_6th_Dist_July_3

Supreme Court
Review Sought
The following family law case has recently been
docketed with the U.S. Supreme Court.

14-1483 Mendez v. May
Child Abduction—Hague Convention—Habitual
residence—Shared intent
Ruling below (1st Cir., 778 F.3d 337, 2015 BL 37880,
41 FLR 1191):
The district court’s grant of a petition seeking removal of a child to Argentina under the Hague Convention on the Civil Aspects of Child Abduction is reversed.
Removal under the Hague Convention is only appropriate if the child is being retained in a country other than
his or her place of habitual residence. In determining a
child’s habitual residence, this circuit looks first to the
shared intent or settled purpose of the persons entitled
to determine the child’s permanent home. The record
here is replete with evidence that the parents’ last
shared intent was that the child would move to the U.S.,
notwithstanding that the petitioner here later changed
his mind.
Question(s) Presented: Should courts give dispositive
weight to the parents’ last shared intent, or should it be
one factor to be weighed against all of the circumstances involved in determining the habitual residence
of a child in a wrongful removal case brought under the
Hague Convention?
Petition for certiorari filed 6/15/15, by Amber R. Cohen of Cohen Cleary P.C., Raynham, Mass.
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